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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of April, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13580
V.

SOVERSET AVI ATI ON CORP. ,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., rendered at the
concl usion of an evidentiary hearing on October 21, 1994.' The
| aw judge affirmed the Adm nistrator's order of revocation
chargi ng respondent with violations of sections 135.13(a)(2),
135. 15(b), 135.17(b), 135.21(a), 135.27(b), 135.63(a)(4), and
135. 327(a) of the Federal Aviation Regulations ("FAR " 14 C.F.R

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Part 135).2 As discussed bel ow, we deny the appeal.

The Adm nistrator alleged in the February 25, 1994 order of
revocation (conplaint), and Sonerset admtted, that 1) By letter
dated May 18, 1993, Sonerset infornmed the Portland, Mai ne FAA
Flight Service District Ofice (FSDO that M. Charles Lovett had
resigned as president of Sonerset, that Sonerset's principal
pl ace of business had changed, and that the |ease covering
Sonerset's only aircraft had been termnated; 2) By letter dated
June 2, 1993, Sonerset advised the FAA that it "was presenting a
new i ndi vidual to act as Director of Operations and Chief Pilot,
and that a new aircraft, a Beech F33A[,] was being added to the
operating certificate"; 3) FAA personnel conducted a base
i nspection at Sonerset's principal place of business on August
17, 1993; and 4) By letter dated August 27, 1993, Sonerset
requested "to anmend its operations” to reflect these changes in
personnel, aircraft, and |ocation.

The Adm nistrator also alleged, and Sonerset disputed, that
Sonerset failed to: 1) File an application to anend its Air Taxi
Certificate and Operations Specifications to reflect these
changes at | east 15 days before the proposed effective date;

2) Include the changes in its operating manual; 3) Keep current a
manual "setting forth it's [sic] procedures and policies
acceptable to the Admnistrator™; 4) Notify the FSDO in witing
before changing the |ocation of its business office; 5) Keep an

i ndi vi dual record of each pilot used in Part 135 operations; and

’See Appendi x for pertinent regul ations.
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6) Prepare a witten training program Based on all the
al l egations, the Adm nistrator charged that "Sonerset cannot
show, to the satisfaction of the Admnistrator, that Sonmerset is
able to conduct the kind of operation for which Sonerset sought

aut hori zation in conpliance with applicable regulations,” and is
not qualified to operate under a Part 135 Air Taxi certificate.
The law judge affirmed the Admnistrator's order in its entirety.

On appeal, respondent contends that all the all eged
violations are de mnims paperwork violations and that, even if
Sonerset had not been in conpliance, revocation was an excessive,
unwarranted penalty. Sonerset also argues that the | aw judge
shoul d have taken into account that Sonerset "substantially
conplied" with the regulations and, in any event, did not operate
under its certificate after being notified of the all eged
vi ol ati ons.

The Adm nistrator's only wtness, FAA inspector Gary Readi o,
who was assigned to Sonmerset in October 1992, described the
following events.® M. Readio was inforned in May 1993, first by

tel ephone and later by letter, of changes in personnel at

Sonerset (President, Director of Operations, and Chief Pilot),

M. Readio first discussed at |ength problens that
Sonmerset's fornmer Director of Operations had with a failed
checkride and subsequent enforcenent action. (Transcript (Tr.)
at 12-23.) Admnistrator v. Hanre, NTSB Order No. EA-4232
(1994). Respondent objected once to this testinony at the
hearing. After considering the objection, the |aw judge all owed
M. Readio to continue to testify on the subject. On appeal,
respondent asserts that the subject was irrelevant hearsay. In
any event, we have found that this testinony is not pertinent to
the charges at issue and thus have not utilized it in reaching
our deci si on.
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and change in business address.* He was al so notified that
Sonerset wanted to add a new aircraft to its operating
certificate and operating specifications. (Tr. 24-31, Exhibits
(Ex.) A1, A-2.) Apparently, Sonmerset did not provide advance
noti ce of a change of business address, in violation of FAR
section 135.27(b), and did not provide the requisite 15-day
notice for the anendnent of its operating certificate as required
under section 135.15(b). Regarding the requirenent to keep a
current operations manual, M. Readio testified that as of the
time of the revocation order, the manual had not been updated.
The amended version was forwarded to himin August 1994, |ong
after the enforcenent action was initiated, and was "grossly

i nadequate.” (Tr. at 48.) |In response to the question of

whet her or not he received the 15-day notice to anmend the
operations specifications, M. Readio stated that the FAA
"probably did," but the subm ssions were inconplete. (Tr. at 34-
37.)

M. Readi o conducted an inspection of Sonmerset in June 1993
at its new business office. He had been advised by tel ephone
that all the records had been transferred to the new | ocati on and
"everything was all set" for the inspection. (Tr. at 39.) Wen
he arrived, there was just one person at the office. She
directed M. Readio to a box that contained all the avail able

records, but did not know if the records were conplete or how to

‘M. Readio testified that a carrier nust formally request
to have the same person act as both Director of Operations and
Chief Pilot, as it is sonething the FAA nust approve.
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present the records for an inspection. Following this
unsuccessful inspection, Sonerset's new Director of
Operations/Chief Pilot and President assured M. Readi o several
times that Sonerset would cone into conpliance and that all the
necessary details would be addressed. These prom ses renai ned
unfulfilled. (Tr. at 43-44.)

After receiving the inconplete subm ssion for the new
operating manual in August 1994, M. Readi o conducted anot her
i nspection of Sonerset's base of operations.® (Tr. at 49-54.)
There were no pilot flight and duty records and the training
manual was one prepared for another conpany and thus
insufficient. (Tr. at 52-53.) M. Readio stated that since he
t ook over as the inspector for Sonmerset in 1992, he "hadn't seen
any real substantive conpliance with the regul atory
requi renents.” (Tr. at 47.)

The | aw judge, apparently finding M. Readio' s testinony
credible, determined that the Adm nistrator proved the charges by
a preponderance of the evidence. He found that, although the
Adm ni strator nmade "every effort” to bring respondent into
conpl i ance, respondent could not or would not conply. Based on
his factual findings, the |law judge concl uded that Sonerset |acks

the requisite qualifications of an air taxi certificate hol der.

®Respondent argues that any testinony referring to events
that occurred after the issuance of the revocation order, dated
February 25, 1994, is not pertinent to the charges. W disagree.
In this instance it is quite probative, in terns of the
carrier's conpliance disposition, that as of August 1994,
Sonmerset still had not cone into conpliance with the applicable
regul ati ons.
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Wil e conpliance with each recordkeeping regulation is
inportant in and of itself, even nore significant is what it
represents, nanely, a carrier's general disposition towards its
regul atory obligations and responsibilities. Somerset's repeated
failure to conply with the regul ati ons governing Part 135
operators is indicative of, at best, apathy toward its regul atory
obligations and, at worst, a willful |ack of concern for those
obligations. In any event, the |law judge's finding that Sonerset
was either unwilling or unable to conply with the Part 135
regulations is anply supported in the record.

Lastly, respondent argues that even if it did conmt the
al l eged violations, revocation of its operating certificate is
unduly harsh for recordkeeping infractions. The violations and
pattern of conduct, however, represent nore than nere errors in
recordkeeping. Rather, they suggest either an inability or a
refusal to conply with the regul ati ons, which denonstrates that
Sonmerset is not qualified to hold an operating certificate.®

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is denied; and
2. The Administrator's order and the initial decision are
af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

°See Administrator v. Eagle Conmuter Airlines, 5 NTSB 1106,
1110 (1986).




APPENDI X

8§ 135.13 Eligibility for certificate and operations
speci fications.

(a) To be eligible for an ATCO [air taxi/comrercia
operator] operating certificate and appropri ate operations
specifications, a person nust--

* * * *

(2) Show, to the satisfaction of the Adm nistrator,
that the person is able to conduct each kind of operation
for which the person seeks authorization in conpliance with
appl i cabl e regul ations. ..

§ 135.15 Anendnent of certificate.
* * * *

(b) The certificate holder nust file an application to
amend an ATCO operating certificate at |east 15 days before
the date proposed by the applicant for the anendnent to
becone effective, unless a shorter filing period is
approved. The application nust be on a formand in a manner
prescribed by the Adm nistrator and nust be submtted to the
FAA Flight Standards District Ofice charged with the over-
all inspection of the certificate hol der.

8§ 135.17 Amendnent of operations specifications.
* * * *

(b) The certificate holder nust file an application to
anend operations specifications at |east 15 days before the
date proposed by the applicant for the anendnent to becone
effective, unless a shorter filing period is approved. The
application nust be on a formand in a manner prescribed by
the Adm ni strator and be submtted to the FAA Flight
Standards District Ofice charged with the over-al
i nspection of the certificate hol der.

§ 135.21 Manual requirenents.

(a) Each certificate hol der, other than one who uses
only one pilot in the certificate holder's operations, shal
prepare and keep current a manual setting forth the
certificate holder's procedures and policies acceptable to
the Adm nistrator. This manual nust be used by the
certificate holder's flight, ground, and mai nt enance
personnel in conducting its operations. However, the
Adm ni strator may authorize a deviation fromthis paragraph
if the Adm nistrator finds that, because of the limted size
of the operation, all or part of the manual is not necessary
for guidance of flight, ground, or nmintenance personnel.
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8§ 135.27 Business office and operations base.
* * * *
(b) Each certificate holder shall, before establishing
or changing the location of any business office or
oper ati ons base, except a tenporary operations base, notify
in witing the FAA Flight Standards District Ofice charged
with the overall inspection of the certificate hol der.



